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TRIAL COURT NO. 296-04376-07
IN THE DI STRI CT COURT OF

HEATHER DOBROTT

TI MOTHY S. DARNELL AND

)
)
VS. ) COLLI N COUNTY, TEXAS
)
)
JACK M VI NZI ERL )

296TH JUDI Cl AL DI STRI CT

HEARI NG ON MOTI ON TO SHOW CAUSE

JANUARY 6, 2010

On the 6th day of January, 2010, the follow ng
proceedi ngs cane on to be heard in the above-entitled and
nunber ed cause before the Honorable John R Roach, Jr., Judge
Presiding, held in Collin County, Texas:

Proceedi ngs reported by Conputerized Machi ne Short hand.
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PROCEEDI NGS
January 6, 2010

THE COURT: Zena Karelin versus Advantage
Conf er ences.

MR. FOSTER: May we approach, Your Honor?

THE COURT: Yes.

Al'l right. Good norning, Counsel. State your name
and the party you represent.

MR. SANDI FER: T. Randall Sandifer. | represent
Advant age Conferences, LLC

MR. DARNELL: Tim Darnell, Defendant.

THE COURT: Are you representing yourself, M.
Dar nel | ?

MR, DARNELL: Yes, | am

MR, VEI NZI ERL: Jack Weinzierl representing nyself.

MR. KITA: Matthew Kita representing the Respondent
to this notion, Heather Dobrott, who is not a party to this
proceedi ng.

THE COURT: Al right.

MR. FOSTER: Thomas Foster representing the
Plaintiff, Zena Karelin.

THE COURT: \What are we set for today?

MR. SANDI FER:  Your Honor, | had a notion set for a
hearing on a Motion for New Trial on Summary Judgment, but mny

client has filed for bankruptcy protection. | filed a notice

296th District Court
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with the Court, so | think that part of the proceedi ng today
Is stayed. And | amnot involved in the rest of it.

THE COURT: Ckay. What are we here on otherw se?

MR. FOSTER  Your Honor, we have Plaintiff's notion
to conpel for attorney fees. And | have had conversations the
| ast couple of days with both defendants; and based on those
conversations, they have assured nme that 1'll be receiving
some docunents in the next few days. So | amgoing to pass
that notion; and if | need to, I will bring it back next week
and I won't waste the Court's tine.

THE COURT: So what el se are we here on?

MR. KITA: Your Honor, if | may, Defendant, M.
Weinzierl, has filed a notion to show cause why Heat her
Dobrott should not be found in contenpt. You may want to get
into the substance of the notions beforehand. On behalf of
Ms. Dobrott, | just have a couple of procedural issues that I
t hi nk we shoul d consi der.

THE COURT: Ckay.

MR. KITA: The first is that the rules plainly
requi re that when a nonparty is served with a notion for
contenpt, it either has to come fromthe Court with an order
to show cause or it has to be personally served in accordance
with Rule 21 to establish jurisdiction over Ms. Dobrott. M.
Weinzierl here mailed Ms. Dobrott a copy one week ago today.

Second, even if this court would ignore the problens

296th District Court
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with service, due process requires at |east ten days advance
notice of a hearing. And that was again, one week, not even
i ncluding the fact that we had a holiday weekend. And then
finally, Your Honor, before a hearing can conmence and get a
show cause order, the Defendant -- or the Mwant in this case
woul d have to file a specific statenent identifying specific
i nstances of allegedly contenptible conduct.

Here we have a conclusary affidavit and a dozen or
so pages of hearsay evidence that are conpletely
unaut henti cat ed, undated, non-proven up in any respect; and
therefore, Defendants aren't entitled to have an evidentiary
hearing in the Court's presence before they' ve subnmtted the
necessary evi dence accordingly.

THE COURT: Al right. | can hold her in contenpt,
t hough, and not put her in jail wthout being personally
served; do you agree with that?

MR KITA: | think it would depend, Your Honor. |
nean if the allegedly contenptible conduct occurred in your
presence, then yes. |If it occurred outside your presence,

t hen you woul d need sone evidence com ng fromthe Myvant in
order to --

THE COURT: | amnot tal king about the evidence. |
am just saying froma notice standpoint, you don't have to be
personal |y served. She didn't have counsel when she was

served, though, right?

296th District Court
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MR, KITA: No.

THE COURT: So you weren't served with it either?

MR KITA: | was notified of this on Monday norning
after the New Year.

THE COURT: Okay. Al right. M. Winzierl.

MR VEINZIERL: Sir, | filed -- | filed because it
was connected with the notion to conpel that M. Foster had
served on us on the 26th, just four days prior to nme sending
out this notion. And in that, we -- his notion to conpe
production, in that, we had nmade an argunent or we had nade
our case or our reason for not producing yet, because the
tenporary injunction, as well as the protective order, had not
been in place yet.

THE COURT: Right, right.

MR. VEI NZIERL: So we addressed that in our response
to his notion to conpel. | believe he wanted to delay the
notion to conpel this norning, Your Honor, because | believe
he thinks that this is grounds for dism ssing this case per
our Novenber 30th hearing.

THE COURT: \What is grounds for dismssing this
case, the contenpt part?

MR. VEI NZI ERL: The contenpt part. But you had
stated on Novenber 30th that Ms. Karelin would be responsible
for Ms. Dobrott's posting. So whether we have to reset that

for a hearing, Ms. Dobrott -- or Ms. Karelin still has a

296th District Court
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responsibility for forty-plus posts that violate the --

THE COURT: Let's go back. Before we get to the
substance of it, we have to address procedural issues. And
that's the disadvantage |'ve told y'all over and over again
that you have in this court is that you don't understand the
procedural issues that nust be net before we can get to
notions a |ot, outside of any evidence you have about the
merits. We don't get there unless we hit the procedural
requiremnents.

The procedural requirenents to hold sonebody in
contenpt do require personal service of the notice of hearing
or show cause notice. And since you are not a |licensed
attorney, it has to cone fromthe Court, okay? An officer of
the Court. Any of the lawers in here can sign that as
notice; but you can't, okay? And so we are fatally flawed for
proceedi ng on a notion for contenpt because she did not get
adequat e notice, nunber one.

Nunber two is she didn't get ten days notice. You
have to understand the reason why we have hei ght ened
requi rements for that is because you are asking ne to throw
her in jail, and so we call that a quasi-crimnal matter that
requi res due process, as M. Kita had said. So we are not
going to address that point, okay?

The case will not be dism ssed either because of a

notion for sanctions on her -- or by a notion by contenpt.

296th District Court
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That woul d be nore of a sanction under Rule 13 of the Texas
Rul es of CGvil Procedure. And so you have not pled sanctions,
di smissal, or the Court has several things it can do. It can
strike pleadings, it can strike a lot of things in the case,
penal i ze sonebody for violating the Court's order or doing
things frivolously, or whatever it finds to be contenptible.
O the last resort would be to dismss the case, but that has
to conme under a notion for sanctions and it has to |ay out
specifically what that sanctionable conduct is, okay?

And so for all of those reasons, we are not going to
hear that notion today.

MR. VEI NZI ERL: Ckay. Your Honor, how do | approach
the Court or the clerk for going through the proper process?

THE COURT: Well, neither the Court nor the clerks
can give you any |egal advice, okay? Now, | thought you were
about to ask me how you could get ny signature on notice or
sonmet hing. You can do that through the clerk's office. They
will bring ne the file. But as far as howto do it, | have
given you too nuch information, probably, already.

MR, VEI NZI ERL:  Your Honor, | have yet to neet the
Plaintiff after four-plus years. And she has had the | uxury
of kind of sitting back in California. Can we request that
she attends these hearings?

THE COURT: Well, she doesn't have to attend unl ess

she i s subpoenaed to be here, ordered by the Court to be

296th District Court
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here. But | can't -- or she has a notion she has to put on
evidence for so you can cross examne her. | don't think we
have had any of those hearings that would require her
presence.

MR WEI NZI ERL:  Ckay.

THE COURT: But you can subpoena her, too. But you
probably have to have the Court's signature on a subpoena
al so, or |awyers can subpoena people directly. You could also
take her deposition and notice her deposition, which would
have to take place in Collin County.

MR. FOSTER  Your Honor, also, | remnd the Court,
Ms. Karelin lives in California

THE COURT: Yes. And -- well, yeah, but if she is
subpoenaed to be here -- she is the Plaintiff in the case, she
picked this forumto be in; and we do things here in this
forum He wouldn't have to go to California to take her
deposition, for exanple.

MR VEI NZI ERL: | have never net her and was not
i nvolved in the --

THE COURT: | have told you how that works

Any ot her pending notions before the Court?

MR. KITA: My | ask one question for
clarification?

THE COURT: Sure.

MR. KITA: Your Honor, if another party in this case

296th District Court
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files a notion for a show cause hearing, does this court have
a procedure whereby it would hear -- or consider her response
for a notion to show cause before setting a date for a

heari ng? For exanple, if he says | would |ike a show cause
hearing and | say you are not entitled to one for the

foll owi ng reasons, can we do that w thout forcing us al

com ng toget her again and object on procedural grounds?

THE COURT: That's how we do it; otherw se, | have
to plug in every case and say this notion has nerit or this
notion has nerit. | amnmaking a pre-determnation with regard
to the procedural requirenents before we have a hearing on it.

MR. KITA: Respectfully, Your Honor, for a notion to
contenpt, the Movant is required to lay out certain grounds
with specificity; but he can't get the hearing if he hasn't
laid it out. | guess that's ny --

THE COURT: Well, | don't have the luxury with the
1,600 cases that | have to review everything that's filed to
make sure it net the procedural requirenments. So that's why
we have an adversarial process and so -- and then | woul d have
to bring themup or you would have to bring themup and
woul d have to read them But | think I am making
predeterm nati ons on cases before hearing, even if | haven't
had a heari ng.

Now, if he continues not to neet the |egal

requi rements that need to be nmade, the proper response would

296th District Court
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be a notion for sanctions and you can charge for your
attorney's fees for having to show up because he didn't foll ow
the procedural requirenents. |If he did it again, | would be
very m ndful of that and go, M. Winzierl, you didn't neet
them agai n and you keep draggi ng these | awers up, they are
having to bill time; and I amgoing to pop himfor it.

MR. KITA: Thank you.

THE COURT: | think that's the proper way to do it.

MR VEI NZI ERL:  And, Your Honor, before we |eave, it
was an energency for me because | amstill out of enploynent.
Those forty posts are showi ng up on page one under Google al
over the internet for the world to see after you were very
clear --

THE COURT: | was clear -- | was crystal clear to
the Plaintiff's |awer about this; that | wasn't going to
tolerate it anynore.

MR, VEINZIERL: So | can still proceed --

THE COURT: Listen to ne. |If | amtalking, stop
t al ki ng.

And | was very clear to your client how | expected
things to go. But the person who is going to pay the price is
the Plaintiff in this case if this continues, if what you are
saying is true; and | have no idea whether it is or not. And,
by the way, after we get over the procedural requirenents,

there is a lot of evidentiary requirenents, neaning that you

296th District Court
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just can't put posts up. Soneone has to testify to their
authenticity or their origins and all of that kind of stuff.
So it is a burden. Not to these | awers because they do it
every day, but it will be for soneone who is pro se. | am not
excluding you, I amnot telling you you can't have it heard;
but you just have not had the procedural requirenents net to
have it heard today, okay?

What did you need?

MR. FOSTER: Your Honor, with regard to our notion
to conpel and the Defendants produci ng docunments, the fact
that we are rescheduling this hearing on the notion to show
cause shoul d not have any effect on their producing docunents.

THE COURT: No.

MR. FOSTER: The protective order is now in place.
They shoul dn't have any reason not to produce docunents,
shoul d they?

THE COURT: Those are two separate issues. Wether
sonmeone is violating ny court order is one issue, and then the

case and how it progresses and the proper rules, or follow ng

of the rules under the discovery rules still -- they are what
they are. They are not affected -- one is not affected by the
ot her.

Okay. Anything else? And so -- but | will tell
you, this case is stayed anyway. Don't you cone back here

because it is stayed because of a bankruptcy, okay?

296th District Court
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I f someone wants to file a notion to sever the case
and have Advantage Conferences out of this case --

MR. SANDI FER: You have actually already entered an
order of severance.

THE COURT: So why are you here?

MR SANDI FER:  Well, | filed the notion --

THE COURT: Not that | don't |like to see you, but
why are you here?

MR. SANDIFER Wien | filed the notion, the clerk
wasn't clear; the paperwork hadn't been done, apparently. So
they filed it in this case. But | found out on the sane day
you entered the sumary judgnment, you actually severed
Advant age Conferences into a separate cause nunber. So |
filed a notice of bankruptcy in both cases so | would nake
sure it got to the right place.

MR. FOSTER But the notion for newtrial was filed
in the original proceeding, not in the severed case.

THE COURT: That's okay. The way the proper
severance order should read, it should tell the clerk what
portions of the original file should be transferred into the
new file, okay?

MR. SANDIFER: | don't think it actually does that.

MR. FOSTER | think it said --

THE COURT: You have to send a |letter over here and

say this is what | need over here.

296th District Court
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MR. VEINZIERL: |f the severance took place after
t he bankruptcy filing --

THE COURT: Yes, it does.

MR, VEINZIERL: -- would it be stayed?

THE COURT: Okay. \What?

MR. VEINZIERL: |If the severed -- if the agreenent
or agreed order for severing occurred after the bankruptcy
filing, when he filed, then it would be stayed?

THE COURT: No. Once | have severed the bankrupt
person out, the underlying case, this case, continues.

MR. VEI NZI ERL: Even if the bankruptcy was filed
prior to the severing?

THE COURT: Yeah, because it is just to the party;
it is not the case. So the person who filed bankruptcy, the
party who fil ed bankruptcy has the opportunity to have their
case stayed, but not everybody el se. Everybody el se can't
just piggyback up on that. So that's why we sever it out and
so they are over there and they are stayed, but we can
continue on with our case unless sonebody else files
bankr upt cy.

MR VEINZIERL: | don't want to, Your Honor.

THE COURT: Well, | don't want anybody to have to
either; but that's howit would work. Does that answer
everybody' s question?

MR. FOSTER: Qur case is not stayed.

296th District Court
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THE COURT: Apparently, it is not stayed. | didn't

know | was ahead of the gane, and | was wondering why he was

her e. But --

MR. FOSTER: What happened was, the summary judgnment

was granted. At the sane tine the judge signed the -- you

signed the summary judgnent, you signed an order of

severance. And then the case, on the 30th day, they filed a

notion for newtrial but filed it in the original case, not

the severed case.

THE COURT: Well, he is stayed no matter what.

MR. SANDI FER  Ri ght.

THE COURT: Because what ever has happened in this

case was stayed because of the bankruptcy. And in an

abundance of caution, he filed a Notice of Bankruptcy in

both. So I am not proceeding, just for the record, I am not

in

proceeding at all in this case, Cause Nunber 4376-07, agai nst

Advant age Conferences. W are okay.
MR. FOSTER. Ckay. So in this case

Weinzierl and M. Darnell, we are not stayed?

agai nst M.

THE COURT: W are not stayed. W are not stayed.

Okay. Anybody have anything el se?

MR. DARNELL: In request for production fromthe

Plaintiff regarding Advantage Conferences' nmaterials, do |

need to present that?

THE COURT: Well, | amgiving y'al

| egal advi ce,

296th District Court
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and | don't know why because | am not chargi ng you by the hour
and | should be. If you have docunents in your care, custody
or control that were responsive to his request, you have to
comply with it, okay? That's the rule.

Al'l right. Anything else?

Yes, sir.

MR, VEINZIERL: In terns of validating or
aut henticating --

THE COURT: Your parking pass? What?

MR VEINZIERL: | need to have a wi tness avail abl e?

THE COURT: Validating what?

MR. VEI NZIERL: Validating --

THE COURT: The posts?

MR. VEI NZI ERL: Any of the posts.

THE COURT: Yeah, you need to do sone | egal research
and quit talking the rules according to Roach, all right?

MR. VEINZIERL: | have many 3:00 a. m nornings.

Thank you.

(Proceedi ngs concl uded).

296th District Court
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THE STATE OF TEXAS )
COUNTY OF COLLI N )

I, Janet L. Dugger, Oficial Court Reporter in and
for the 296th District Court of Collin County, State of Texas,
do hereby certify that the above and foregoing contains a true
and correct transcript of all portions of evidence and ot her
proceedi ngs requested in witing by counsel for the parties to
be included in this volunme of the Reporter's Record, in the
above-styl ed and nunbered cause, all of which occurred in open
court or in chanbers and were reported by ne.

| further certify that this Reporter's Record of the
proceedings truly and correctly reflects the exhibits, if any,
of fered by the respective parties.

W TNESS MY OFFI Cl AL HAND t his the 22nd

day of March, 2011

/sl

Janet L. Dugger, Texas CSR #2575
Expiration Date: 12-31-12

O ficial Court Reporter

296th District Court

Coll'in County, Texas

2100 Bl oondal e Road

McKi nney, Texas 75071

Phone: 972/ 548- 4407
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